OFFICE OF CORPORATION COUNSEL

July 22, 2004

RECEIVED

JUL 2 6 2004
N.H, PUBLIC
UTILITES

Debra A. Howland, Executive Director COMMISSION

and Secretary
New Hampshire Public Utilities Commission
8 Old Suncook Road
Concord, New Hampshire 03301

RE: DW 04-048; City of Nashua
Dear Ms. Howland:

Enclosed for filing is an Affidavit documenting publication of Order of Notice in
the above-referenced matter.

Very truly yours,
Ao onrll

David R. Connell, Esquire
Corporation Counsel

DRC/dlg
Enclosure

229 Main Street - P.O. Box 2019 / Nashua, NH 03061-2019 / Telephone (603) 589-3250 / FAX (603) 589-3259
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AFFIDAVIT

I, Janice Tremblay, being duly sworn, do depose and say:

1. I am the Purchasing Manager for the City of Nashua.

2. I am making this Affidavit in connection with State of New Hampshire
Public Utilities Commission DW 04-048.

3. In accordance with the Order of Notice dated June 22, 2004 in this matter,
on behalf of the City I caused a copy of the Order of Notice to be published in the
following newspapers, all on June 28, 2004: The Telegraph, The Union Leader, and the
Concord Monitor.

4. Attached are copies of the cut sheets from these pubhcatlons
7

Lad ALy Ze/)u/ é[a/
& /Jﬁmce Tremblay

State of New Hampshire
County of Hillsborough

a
Subscribed and sworn to before me this 2" day of July, 2004.

~Justiee-of the-Reace/Notary Public
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utilities for the use of its inhabitants. Pur-
suant to RSA 38:9, if a dispute ariees be-
tween ‘the :mumicipality and the paiblic
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1a that RSA 38:0-11 fafls to pro-
vide with equal protection of
the law with respect t its fundamental pri-
vate praperty right, contrary to N.H. Constl-

3) Whether the Town of Milfard's Motion
to Consider and Maintain Effectiveness of
Existing Contract fs

The Commission does not intend to en-

Besod upon the 3t 1o herety
ence. © WH. Admin. Puc

203.05, be heid before the Commission lo-

" cated at 8 old Suncook Road, Cancord, New

Hampshire on July 28, 2004 at 10:00 a.m.,
at which each party will provide oral argu-
ments on issues noticed i this order, and it
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tn this Order
Notice by publishing a copy of this Order of
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“hearing; and it ts -
FURTHER ORDERED, that the City

-btlneeabmldbemadcmeweckprbrto
the scheduled event.
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Hampehire Public Litiities Convaission (Commission) a feliion for Véwation pursusel 1o RSA |-
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purchese,leess, or olherwise xaccuire, shitain, :and optrate ullilied Jor The yee of s | .
inhabitants. Pursuant to RSA 38:9, ¥ a dispute arises between the miioipiiity nd the public | -
ulliity as to how much of the plant and property lying within or without $he muhicipeiity the
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amount of any damages suffered by the public utity by the severance of the plant and propery.
ashua sseks the Cammission's determination of a fair market value of the plant and property
of Pennichuck Comoration’s thred reguistect alilities: Pennichuck Waler Works, Inc. PWW);
Pernichuck East Utliies, inc. (PEU); snd Pitisfield ‘Aqueduct “‘Oompany, #ic. (PAC)
{collectively, the Pennichuck Unliities). The Pennichuck Utilities we ull pabiic tililiss as definad
byRSASGMudRSASB!A“uMWbyhOuNm“MRSA
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§ aren of New Hampshire includiing servios in the following muricipaliies: Astherat; Aiémon;
Bediord; Derry; Epping; Hollis; Hookeett; Londonderry; Merimack; Sillord; Nashue;
Nowmarkst; Pelham; Pittsfisld; Paistow; Raymond; Salem; Sendown; and Windham. |
Nashua's Petition séts forth, in detall, the history of its desirs to acquire te plant and property
of the Pennichuck Utlities. Thet history will not be reciied here, however,.interested parties
mduwh%mmhwdammpucmmmm’cmwbe
viowed in full

On April 5, 2004, the Pennichuck Utilities filed a motion requesting that the Commission
either dismias Nashue's Petition, in full o in part, or in the altemative, stay the praceeding. The
motion 1o diemiss can aleo be viewsd in ite entirety on the Commission's sweb site. ' The
Pormichuck Utiiities make Tour arguments, three of which reise substantive issues of how the
Gommission should wreat Nashiua's fiing, and the fourth involves the ensiiklionslity of the
statute suthorizing the Conwnission to review Nashug's Petition. .
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following. On April 15, 2004, the Town of iWiiford filed for intervention. GnAprll 15, 2004, the
City of Nashua filed with the Commission an objection to the Pennichuck Utlities' motion to
dismiss. On Apri 29, 2004, the City of Nashua filed with the Cowsmission a Motion 1o
Dimquaiify the Pennichuck Utiiies' Counsal; 10 which the Pennichuck Utiiities objected on May
10, 2004. On May 28, 2004, the Town of Miford fled with ths Domnission a Motion 10
Cansider and Maintain Effectivenese of Existing Contract.. On June 4, 2004, the Pennichuck
Usiities filed a response to Millord's Motion 1o Consider, which Wisctively asked the |’
Commission to defer consideration of the issues raisad in the Mation. - According 10 the
Pannichuok) have challenged the constitutionality of RSA Chagpter 88 helors the Hillsborough {
County Superior Court, Southem District in a Petiion for Declasstory Axigment fied on
February 4, 2004. Pennichuck's Superior Court Patition is attached ¥ Naethen's Retition an
Exhibit H. In the Petition for Declantory judgment, Pennichuck seeks, inter eka:




. Yanding that RSA 38:0-11 fais 1o provide Pennichuck with-equal protection of the law
with reapect 1o its fundamental private.preperty right, contrary to NJd Qanstittion pt. | ast. 12; |
- 2) anding that Nashun's actions, specifically its alleged deigying hehavior, has degvived
Pannichuck of its right io engage in commerce and consiitises an.uncomstitulionsl femporary |-
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3) a ning that the time frame within which Nashua could file s RRSA 38 Retition with
the Commission has sxpired, due 10 & short limitations period and.under & theory of laches;
and

4) a niling that Nashua'a notice pursuarnt to RSA 38:6 is invalid in that it seeks property
Pennichuck avers is not necessery for municipal utiity service in.dhe ity of Neshua. The
Pennichuck Utilities aleo filed, among other things, a Motion for Praliminary injunction as well
o8 a Special Decierstion with the Hillsborough County Superior Court, Southern District.
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an Order of Notice in Dockst Mo. DW 04-048 in order to aliow the Court time 10 act
on the Pennichuck Utilities' Motion for Preiminary injunction, Q\'ﬁn'l , the Supesior |
Court denied the request for a preliminary injunction. Mwmvo.mm '
fled with the Commission a istter:olling the Superior Court order and aiking the Commission
10 issue an Order.of Notice and 10 commence proosedings i Mdﬂ. The
Rennichuck Uilities, sn June 15, 2004, similarly requested that the gonvene the
parties as s00n a8 possible 10 consider the status of the dockst and aiidress procadiral
issues, including the Pennichuok Utilities’ Motion to Dismiss.
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Commission has determined, consistent with the May 8, 2004 Secretarial Letter, that it is
appropriate 10 issue an Order of Notice at this time and to hold a“Prehearing Coflerence for
the imited purposes of addressing motions for intervention, recelving a report from the City of
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proceedings, and to hear oral argument on certain preliminary matters, namely:
1)Mnnmﬂhh0mwtopmdbcﬁtr“ua ;

o ‘Petition for Valuation;
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valuation petition at the Prehearing Conferance. Moreover, there will not be a technical session
following the Preheering Conference. - The Commission, therefare, will defer, among -other
things, hearing statements of pbeition #nd setabishing .mmm
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| be heid before the Commission located at 8 Old Suncook Road, Concord, New Hampshive on.
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in this orger; and 1 is
"FURTHER ORDERED, thet pursuent 1o N.H. Admin. Rilles Puc 203.01, the City of |
Nashua shall notify all pessons of this docket and the issues presanted in this Ordar of Notice |
by publishing a copy of dhis Ovder of Notice no later then July 7, 2004 in The Jelagraph,
Concard Monitor, snd Union Leader, publication 10 be documented by affidevit fied whh the |-
Commission on or befors July 26, 2004; and it is
FURTHER ORDERED, that the Executive Director shall notify all persons desiring to |
be heard at this hearing by publishing in a newspaper with gteteille Giroulsion o lyter B |
July 2, 2004, a display ad sefling Torfiythe purpose, time and plase of the hewring; sndt® * 1.
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FURTHER ORDERED, that pursuant to NH. MmﬂthcMOZuymy :
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Commission en eriginal and-sight copies of a Petition o intenane with Dopios sent 40 the |-
Office of the Consumer Advocate on or before July 23, 2004, glach Petiion stating the facts |-
demonstrating how its rights, duties, privileges, immunities or other substargial interests maey |-
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PFURTHER ORDERED, thet any perty objecting to a Paition fo intervens male said |-
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Consumer Advocate, an or before July 28, 3004.
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Debra A Howland
| Exscutive Dirsctor & Secretary
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PUBLIC NOTICE ,
THE STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

- DW 04-048

ORDER OF NOTICE
On March 25, 2004, the City of Nashua, New Hampshire (Nashua) filetl with the
New Hampshire Public Utilities Commission (Commission) a Petition for Vulpq-
tion pursuant to RSA 38:9. New Hampshire RSA Chapter 38 authorizes munici-
paiities to establish, expand, toke, purchass, lease, or otherwise ocquire, main-
toin, ond operate utliities for the use of Its inhabitants. Purssemt fo RSA 38:9, if
o dispute arises between the municipality and the public utllity as to how much
of the piant and property iving within or without the municipality the public in-
terest requires the municipality to acauire, the Commission is essentiaily
charged with determining what plant and property s required, the value of that
plant and property, and the amount of any damages sufiered by the public utility
by the severance of the piant and property.
Nashua seeks the Commission's determination of a fair market vaiue of the plant
and property of Pennichuck Corporation's three reguioted utilities: Pennichuck
Water Works, inc. (PWW); Pennichuck East Utilities, inc. (PEU); and Pittsfieid
Aqueduct Company, inc. (PAC) (coliectively, the Pennichuck Utliities). The
Pennichuck Utilities are ail public utilities as defined by RSA 362:2 and RSA
362:4, and are thus reguiated by the Commission and sublect to RSA 38. .
As explained in Nashua's Petition, the Pennichuck Utiiities provide utility service
across a dbrood area of New Hampshire including service In the following munici-
palities: Amberst; Atkinson; Bedford; Derry; Epping; Hollis; Hooksett; Lon-
donderry; Merrimack; Milford; Washua; Newmarket; Pelham; Pittsfield; Plais-
tow; Raymond; Salem; Sandown; and Windharh. Nashua's Petition sets forth, in
detail, the history of its desire to acquire the plant and property of the Penni-
chuck Utilities. That history-wiii not be recited here, however, interested parties
may refer 1o the Comm 's web site, www.puc.state.nh.us, where Noshuo's
Petitien con be viewed infulil,
On Asril & 2004, the ichuck Utllities filed a motion requesting that the Cem-
mission either dismisg Washua's Petition, In full or In part, or in the olternative,
stay the procesding. 2 motion to dismiss can qiso be viewed in Ms entirety on
the Commission's b site. The Pennichuck Utilities make four arguments,
three of which raise substantive issues of how the Commission shouid tregt Nash-
ua's filing, and the fourth involves the constitutionaiity of the statute authorizing
the Commission#o review Nashua's Petition.
Other pleadings have been filed in the instant docket, DW 04-048, and include the
toliowing. On April 15, 2004, the Town of Milford filed for intervention. ‘On April
15, 2004, the Lty of Noshua tiled with the Commission an objection to the Penni-
chuck Utliities' motion to dismiss. On Aprll 29, 2004, the City of Nashua flled
with the £emmission a Mation to Disquality the Pennichuck Utilities' Counsel, to
which the Pennichuck Utilities obiected on May 10, 2004. On May 26, 2004, the
Town of:Miiford filed with the Commission a Motion o Consider and Mainfoin Ef-
fectiveness of Existing Contract. On June 4, 2004, the Pennichuck Utiilties fiied a
respanse to Milford's Motion to Consider, which effectively asked the Commis-
sion o defer consideration of the issues raised in the Motion, According to the
Pannichuck Utliitiee A INard roncurrad with ¢he response.
8 rrently, the Pennichuck Utilities ond thelr u‘m'n';‘;lomm Cornomﬂog
. Pannichuck) have chalienged the constity ty Chopter
Hilishorsush Caunty Susarier Cowrt, - District in o fetition for
Mrv'mnmem Yiled on February 4, 2004. Pennichuck's Superior Court
Petition is attached 10 Nashua's Petition es Exhibit K. in the Petition for Declor-
atory Judgment, Pennichuck seeks, inter alia:
1) a ruling that RSA 38:9-1) fails to provide Pennichuck with squa! srotection of
the low with respect to its fundamental private property right, contrary %o N.M.
Constitution ot. ), art. 12;
1) a ruling that Nashua's actions, specifically Its ailegsed delaying behavior, hos
deprived Pennichuck of s risht % snpape In commerce and constutes an un-
constitutionai femporary ond permanent taking of Pennichuck's private property
rights, contrary to N.H. Constitution, pt. I, art. 12, 83; :
3) a ruling that the time frame within which Nashua could file its RSA 38 Petition
with the Commission has expired, due to o short limitations period and under a
theory of laches; and
4) a ruling that Nashua's notice pursuant fo RSA 38:6 is invaiid In that it seeks
property Pennichuck avers is not necessary for municipai utllity service in the
City of Nashua. The Pennichuck Utllities olso filed, among other things, @ Motion
for Preliminory Iniunction as weil as o Special Declaration with the Hilisborough
County Superior Court, Southern District. )
On May 3, 2004, the Commission issued a Secretarial Leter stating it wouid defer
issuing an Order of Notice in Docket No. DW 04-048 in order to allow the Superior
Court time to act on the Pennichuck Ufilities' Motion for Preliminary Injunction.
On June 7, 2004, the Superior Court denied the request for a preliminary Iniunc-
tion. Subsequently, on June 10, 2004, Nashua filed with the Commission o tetter
citing the Superior Court order and asking the Commission fo issue on Order of
Notice and to commence proceedings in the instant docket. The Pennichuck Utii-
Itles, on June 15, 2004, similariy requested that the Commission convens the par-
ties as soon os possibie fo consider the status of the docket ond address procedu-
ral issues, Including the Pennichuck Utllities’ Motion to Dismiss.



inosmuch @3 the Superior Court has denied Pennichuck's Motion for Preliminary
injunction, Commission has determined, consistent with the May 3, 2004 Sec-
retarial Letter, that it Is appropriate to issue an Order of Notice at this time and
to hold a Prehearing Conference for the limited purposes of addressing motiens
for intervention, recelving a report from the City of Nashua and the Pennichuck
Utilities on the current procedural status of other court proceedlnos, and to hear
oral argument on certain preliminary matters, namely:
1) Whether it Is appropriate for the Commission to proceed to consider
Nashuo's Petition for valuation;
2) Whether counsel for the Pennichuck Utilities is disqualified from
representing It in this proceeding; and
3) Whether the Town of Mliford's Motion to Consider ond Maintain
Effectiveness of Existing Contract is premature.
The Commission does not intend to entertoin statements of position regarding
Nashua's valuation petition at the Prehearing Conference. AMorsover, there will
not be a technical session foliowing the Prehearing Conference. The Commis-
sion, therefore, will defer, among other things, hearing statements of pesition
ond establishing o procedural schedule, pending resoiution of the preliminary
-‘matters noted above.
Based upon the foregoing, it Is hereby
ORDERED, that a Prehearing Conference, pursuant to N.H. Admin. Rules Puc
203.05, be held before the Commission located at 8 Old Suncook Road, Concord,
. New Hampshire on July 28, 2004 at 10:00 a.m., at which each porty wiil provide
oral arguments on issues noticed in this order; und itis
FURTHER ORDERED, that pursuant to N.H. Admin. Ruies Puc 203.01, the City
of Nashua shall notify all persons of this docket and the issues presented in this
Order of Notice by publishing a copy of this Order of Notice no later than July 7,
2004 in The Telegraph, Concord Monitor, and Union Leader., publication to be doc-
fmemed by affidavit filed with the Commission on or before July 28, 2004; and It
S
FURTHER ORDERED, that the Executive Director shali notify all persons de-
siring fo be heard at this hearing by publishing In o newspaper with statewide
circuiation , no later than July 2, 2004, a dispiay od sefting forth the purpose,
time and place of the hearing; ond it is ]
FURTHER ORDERED, that the City of Nashuo shail mail a copy of this erder,
no later than Juily 14, 2004, by first class U.S. mail, to the clerks of each munici-
pality within which piant and property of the Pennichuck Utilities exists, proof of
mailing to be documented by offidavit filed with the Commission on or bafore
July 28, 2004; and it is
FURTHER ORDERED, thaot pursuant to N.H. Admin. Rules Puc 203.02, any par-
iy seeking to intervene in this proceeding who has not previousiy intervened shall
-ubmit to the Commission an original and elght coples of a Petition to infervene
~ith copies sent to the Office of the Consumer Advocate on or before July 23,
2004, such Petition stating the facts demonstrating how its rights, duties, priviieg-
2s, immunities or other substantia! interests may be affected by the procesding,
as required by N.H. Admin. Rule Puc 203.02 and RSA 541-A:32,i(b); ond it Is
FURTHER ORDERED, that any party objecting to a Petition fo intervene make
said Obijection by filing an priginal and 8 copies thereof, with a copy nrovlded to
“he Office of Consumer Advocate, on or before July 28, 2004,
y order of the Public Utilities Commission of New Hompshire this twenty-sec-
.:nd day of June, 2004.

Debra A.-Howiand

Executive Director & Secrefary

individuals needing ussnstunce or auxlilary communication aids due to sensory

-mpairment or other disability, should contact the Americans with Disabliities

xct Coordinator, NHPUC, 8 Oid Suncook Road, Concord, New Hampshire

1301-7319; 603-271-2431; TDD Access: Reigy N.H. 1-800-735-2964. Notification of
2 need for assistance should be made one week prior to the scheduled event.
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